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Update on the Family First Coronavirus Response Act

By: Michelle L. Kolkmeyer (Senior Associate) and Katherine F. Cser (Senior Associate), Workplace Law Practice Group
Wednesday, March 18, 2020, President Trump signed into law the Family First Coronavirus Response Act (the “Act”),
to provide families relief during the COVID-19 pandemic. The law will go into effect no later than April 2, 2020, and
creates obligations to provide paid leave to employees affected by COVID-19.
The Emergency Family and Medical Leave Expansion Act
The Emergency Family and Medical Leave Expansion Act (“"EFMLA”") covers employers with less than 500 employees. It
will allow eligible employees to take leave under the Family and Medical Leave Act to care for a son or daughter whose
primary or secondary school has closed or whose child care provider has closed due to a public health emergency
with respect to COVID-19.
Employees become eligible for this new protection after working for the employer for at least 30 days.
While the first two weeks of leave under the EFMLA may be unpaid, employees can elect to use their accrued vacation
leave, personal leave, or medical or sick leave for unpaid leave. After ten days of leave under this new provision of
the FMLA, employers must provide paid leave at an amount that is not less than two-thirds of an employee’s regular
rate of pay for the remaining ten weeks of FMLA leave. However, paid leave is capped at $200/day and $10,000 in the
aggregate.

Paid leave must continue until the qualifying condition no longer exists, or after twelve weeks of leave have been
taken.

The Emergency Paid Sick Leave Act

The Emergency Paid Sick Leave Act (“EPSLA”) requires employers with fewer than 500 employees to provide sick time
if the employee is unable to work because the employee is:

1. Subject to a Federal, State, or local quarantine or isolation order related to COVID-19;
2. Advised to self-quarantine due to concerns related to COVID-19;
3. Experiencing symptoms of the Coronavirus and seeking a medical diagnosis;
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4. Caring for an individual who is subject to a quarantine or isolation order related to the Coronavirus or who has
been advised by a health care provider to self-quarantine;

5. Caring for a son or daughter whose school or place of care is closed or because the child care provider is
unavailable, due to Coronavirus precautions;

6.Experiencing any other substantially similar condition specified by the Secretary of Health and Human
Services, in consultation with the Secretary of the Treasury and the Secretary of Labor.

Notably, an employer may not require an employee to use paid time off (or any other leave offered by the employer)
prior to the emergency paid sick leave.

Duration of Leave

Employers must provide 80 hours of paid leave to full-time employees at the employee’s regular rate. Part-time
employees are entitled to an amount equal to the number of hours usually worked in a two-week period. For part-
time employees, if the employee’s schedule makes it impracticable to determine the amount of time “usually” worked

in a two-week period, then the employer shall use the following:

1.The employee’s average hours from the last six-month period. The period ends with the date the employee
takes the leave and any hours the employee took a leave of any type; or

2. If the employee did not work over such a six-month period, then the reasonable expectation at the time of
hire for the employee’s hours per day.

The leave ends on the employee’s next scheduled work shift following the end of his/her need for leave and this leave
does not carry over from one year to the next.

Payment Caps on Total Payment Amounts

Employees are paid at their regular rate of pay except for a use described in circumstances (4), (5), or (6) above. Under
those circumstances, the employee’s required compensation is 2/3 of the regular rate of pay.

However, pay is capped at $511/day and $5,110 in the aggregate for a use described in circumstances (1) — (3) above
and $200 per day and $2,000 in the aggregate for a use described circumstances (4) - (6).

Notice

Employers must post a notice related to the requirements described in this Act.

Exceptions

An employer of an employee who is a health care provider or an emergency responder may elect to exclude such
employee from application of the EFMLA and the EPSLA. Additionally, small businesses with fewer than 50 employees
may be exempt from certain EFMLA and the EPSLA requirements when doing so would jeopardize the viability of the
business as a going concern. Guidance regarding applicability of this exception is expected in the upcoming weeks.

Tax Credits

While employers are responsible for providing emergency leave under the EFMLA and the EPSLA, they will be entitled
to a credit against their payroll taxes.

A myriad of situations may arise regarding the Coronavirus. Please contact any member of Bodman'’s Workplace Law
Group if you need assistance. We will be providing frequent updates and FAQs as the situation develops.
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